However, MSHA is free to proceed In a separate civil penalty proceeding
if it believes that:  this is   appropriate.     Since  the Act,  as well as
the Commission's rules, provide specific steps  to be taken in regard to
civil penalty proceedings,   I believe that It should proceed in a separate
proceeding if it desires to seek a civil penalty for respondent's act of
discrimination.    MSHA's request for an assessment  of a civil penalty
in this case is DENIED, without prejudice to its  filing a separate
proceeding.

ORDER

1.    Respondent IS ORDERED to reinstate Mr,   Cooley to his  former

or equivalent position at the mine in question,  with all of his  seniority
rights intact back to the date of his discharge,   at the current prevailing
wage and fringes pursuant to  the contract between the respondent and
the union (exhibit G-4).

2.    Respondent IS ORDERED to pay to Mr.  Cooley all back pay,  including
fringe benefits,  from the date of his discharge to and including the time
periods and In the amounts shown on M"SHA's schedule of remedies   ($48,497.72)

3.     In addition to the back pay and fringe benefits  shown in MSHA's
schedule of remedies,  respondent IS ORDERED to pay Mr,   Cooley back pay and
fringe benefits from March 30,  1982,  up to and Including  the day he is
reinstated to his job in compliance with this Order.     In this  regard,
MSHA's counsel is directed to  confer with respondent's  counsel for the
purpose of calculating the amounts due Mr.   Cooley and to  Insure compliance
with this additional back-pay and fringe benefits payment requirement.

Full compliance with this  Order is  to be made within thirty   (30)  days
of the date of this decision.

reorge A.   Koutras
Administrative Law Judge
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